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EDITORIAL NOTES 


THE NATION-WIDE celebration of Washington’s Birthday, on its 250th 
Anniversary, ought to make some recent writers who have defamed his 
character feel rather small. Certainly what they have published the 
past year or two, possibly to gain fame for themselves, will soon be for- 
gotten, while the fine character of George Washington will gain, instead 
of losing, through future time. Many of the great addresses made, by 
the President of the United States and by some of the thousands of 
public speaker on the rostrum and in the pulpit, are worthy of reaching 
the school books. They would not only stir up anew the spirit of patriotism, 
but show clearly just in what real greatness consists; not in valorous 
deeds of conquest, but in fundamental character. Every human being 
has his faults, but what is of most significance are his virtues, provided 
they by far exceed the few errors common to all mankind. Washing- 
ton’s patriotism, courage, thoughtfulness for his suffering soldiers, honor, 
candor, humility, as well as his successes amid many defeats as a General, 
are and will be inspiring for generations to come. Goethe’s words will 
forever hold good with the thoughtful future historian: ‘Not what the 
dead have failed in, nor yet what they have suffered, but only what 
they have done, what they have achieved, ought to occupy the survivors. 
In their failings we recognize mankind; in their triumphs we recognize 
their true selves.” 





The world looks on with amazement at the uncalled-for war between 
Japan and China; or, it may better be put, the attempt of Japan to seize 
for itself portions of the great Chinese territory. The excuses of Japan 
are so flimsy that no civilized nation can consider them as based upon 
reason or sound morals. Japan is a member, like China, of the League 
of Nations. By that membership it was bound under several articles 
not to make war against any other nation, and, in case of important 
disagreements, to bring the subject before the World Court. It has 
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refused to perform either of its duties as a member of the League, and 
the result is wanton destruction of lives and property, in Manchuria 
first, and now in Shanghai and surrounding territory. By it, it has 
forfeited the respect of other nations and of mankind. The League of 
Nations has no power to prevent a continuance of the strife; it can only 
appeal, as it has done, to the sense of justice, in which Japan has proven 
itself entirely lacking. Many English and perhaps the Continental 
newspapers, in their comm: ts upon this subject, lay stress upon the 
fact that the United States is not a member of the League, and hence 
its influence is not felt as it should be in putting an end to the war. True, 
this country has notified Japan of its dissatisfaction with what that nation 
is doing, but would its influence have been greater were it a member of 
the League? Perhaps not so far as Japan is concerned, but it would 
have strengthened the League nations themselves. Object as we may 
to going into the League, and into the World Court, the cause of 
universal peace on the earth would be nearer its goal if we were not 
so thoroughly independent as to allow other nations to march toward 
peace without us; without us it makes their burden all the greater. The 
world is becoming one, and our aloofness is not helping it to be one; 
one brotherhood, one destiny. 





The appointment of Judge Cordoza of the New York Court of 
Appeals to the vacancy on the Supreme Court Bench at Washington, 
caused by the retirement of Justice Holmes, appears to have given 
universal satisfaction. It is believed he will carry on the traditional great 
work of his distinguished predecessor. He has learning, talent, courage, 
and knows how to express himself in the best sort of legal language, and 
his promotion is one earned by the finest kind of judicial work hereto- 
fore accomplished. Born in 1870 he is over sixty, yet clearly in his prime. 





Whether convict labor should be employed by the State in the con- 
struction or repairing of State highways may be open to question. New 
Jersey has been 50 using it, but has quit it. But it is scarcely open to 
question that convicts should be earning something that should go, 
perhaps in part to the State for their maintenance, but chiefly to theif 
suffering families where they have left such. Idleness in prison can do 
them no good. Many of them do not want to work, even when out of 
prison and free to do it, but we believe they should be compelled to do 
something worth a money value while imprisoned. It may be difficult, 
often, to find employment for them which does not affect outside labor, 
but not impossible. In fact, if it is understood that they must learn 
a trade or do some real labor while in jail, it may keep some new, idling, 
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would-be criminals from getting into jail. In this connection we may well 
quote some excellent words in a late number of “Law Notes”: 


“ ‘Law Notes’ has on several occasions in the past advocated the 
plan of paying reasonable wages to convicts and requiring them to make 
recompense therefrom to the persons injured by their crime. Such a 
measure would not only alleviate somewhat the consequences of crime 
to the innocent sufferers but would have a distinct reformative effect, 
for the justice of a requirement of restitution is apparent to almost any 
man and the moral effect of imprisonment to compel restitution would 
often be greater than that of imprisonment merely as a punishment. The 
good effects of labor in the prisons are well known but the difficulty is to 
get convicts to work without brutalizing methods of compulsion. The 
necessity of earning a stated sum by piece work before being eligible 
to parole would not only supply the needed incentive but would inculcate 
habits of industry which would survive release from prison. This idea 
was recently advocated before the American Bar Association by Judge 
Crane of the New York Court of Appeals. Referring to the fact that 
the prisons are filled with ablebodied men who are a dead loss to the 
community, he said: ‘Why not turn them back into the proper channels 
of right living by compulsion, and make them produce, as we all have 
to. do, for others? In other words, change our whole system of dealing 
with prisoners by compelling them under law to make restitution for 
the wrongs they have done. In other words, punish by means of com- 
pulsory restitutions.’ ” 





Until the Legislature adjourns it is impossible to speak thoughtfully 
upon the hundreds of new measures which have been proposed as laws. 
On what was called “the last day” for the presentation of House bills 
and resolutions the Assembly had 397 measures in its hopper and the 
Senate, which had not then fixed a “last day,” had 165, a total of 562, 
and there were certainly more to come. If one-tenth of them were 
passed, providing they were a properly selected lot, it is safe to say our 
State would survive. But we see no let-up on this fool-play about legis- 
lation so long as sessions are annual, or so long as novices get down to 
Trenton, whose one thought is to take there a grist of proposed new laws, 
utterly unneeded and harmful to the State at large. Crude measures 
seem to get through easily, but when good ones, like, for example, some of 
those proposed by the Judicial Council of New Jersey, composed of able, 
thoughtful members of the Bar, intended to aid the Courts and so further 
justice, there must be a hard fight year after year to push them through. 
Or take for example a bill introduced by one of our best-informed law- 
yer-Senators, Wolber, of Essex county, to do away with the jury lists 
heretofore made up by the sheriffs and one of “another political party a” 
a plan that has had such drawbacks that no good citizen or legislator 
should longer favor it. The result at present writing is that some of 
the sheriffs, who fear they will lose political power by a discontinuance of 
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the present system, have gone to Trenton to tell the legislators that the 
Wolber bill to require the Supreme Court Justices to appoint one drawer 
of juries and thus eliminate the sheriff, is “all bunk,” and so many small 
politicians think. If the bill passes and becomes a law, it will only be by 














































some strange good fortune. V 
Henry W. Taft, President of the New York County Lawyers’ Asso- fc 
ciation, recently said that the situation in that city, as to the hundreds of as 
new would-be lawyers applying for admission to the Bar, was “very dis- of 
couraging.” He declared that the background from which many appli- 
cants come and the atmosphere in which they live were “such that it is 
impossible and always will be impossible that they should understand Sp 
what we mean by professional character.” Just so it is getting to be in 
New Jersey. The fact that over 50 per cent. of those who attend exami- , 
nations fail to pass, as a rule, proves their ground work faulty, but still is 
others like them come on just the same, year by year, and the great ques- Fe 
tion is as to a possible remedy. The Attorney-General of the United ad 
States, William D. Mitche!l, recently called attention to the fact that he 
whereas the United States in 1920 had one lawyer to each 862 residents, he 
in England and Wales in 1921 the proportion was one lawyer for every M 
2,000 of population; in France in 1928 one to 4,500, and in Sweden one ai 
to 16,000. The result of all this, said Mr. Mitchell, is that there is too ‘ 
much competition for business, especially when times are bad. Under ae 
economic pressure professional standards are lowered and there is too 
much ambulance chasing and a temptation to serve clients at any cost, th 
regardless of ethical considerations. He suggested that as the Brazilians or 
have recently dumped the poorer grades of coffee overboard, we follow | i 
that precedent with the lawyers. But that cannot well be done as to by 
those who are “in;” the problem must be how to keep poor ones “out.” ; 
To our mind the Pennsylvania system, which the New York County Bar J 7 
Association seems to favor, and which requires pre-examinations before os 
enrollment as a student and certain later certificates by older members of ma 
the Bar may remedy the future situation. The Judicial Council might on 
well take this matter up. wi 
a 
The Title Abstractors’ Association of New Jersey consisting in part Ce 





of lawyers and in part of title searchers not lawyers, appears to be forg- 
ing ahead in its activities. Its President is Mr. L. M. Hartshorn, of 
Somerville. The Association is endeavoring to secure the passage of a 
law requiring the license of all abstractors. It publishes in typewriting 
a ““Morthly Bulletin,” which gives some important recent decisions upon 
real estate transactions. 
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MONMOUTH BEACH BOROUGH v. WINFIELD, et al. 


(State Board of Tax Appeals, Dec. 1, 1931) 
Taxation—Mortgages—Fire Loss—Assessing Date—Jurisdiction 


Case of Borough of Monmouth Beach, Appellant, against Bernard 
Winfield and Monmouth County Board of Taxation, Respondents. 

In the matter of the application of Borough of Monmouth Beach 
for the maintenance of the tax assessment for the year 1931 on property 
assessed to A. Stoltz, situate in the Borough of Monmouth Beach, County 
of Monmouth and State of New Jersey. 

Mr. Maurice A, Potter for Appellant. 

Messrs. Quinn, Parsons & Doremus, (by Mr. Doremus), for Re- 
spondents. 


WEAVER, President: The facts of this case are that on October 
I, 1930, one A. Stoltz was the owner in fee of the land and building 
erected thereon involved in this appeal. The respondent, Bernard Win- 
field, was the holder of a first mortgage upon the property and some 
other person, whose name is not disclosed by the testimony, was the 
holder of a second mortgage on the same property. A bill in foreclosure 
had been filed in the Court of Chancery of New Jersey on or about 
May 16, 1930, by the respondent, Winfield. In June, 1930, a partial 
destruction of the building on the premises was occasioned by fire with 
a loss under the policy of insurance carried for the benefit of the first 
mortgagee. The loss was in process of adjustment for several months; 
consequently, the mortgagee could not proceed with his foreclosure until 
the amount of that adjustment was made, as it would have been impossible 
prior to the adjustment to determine the balance due on the bond and 
mortgage accompanying same until after credit was given for the payment 
by the insurance carrier. 

After payment of the fire Joss the foreclosure proceedings were 
continued and resulted in a sheriff’s sale subsequent to June 15, 1931, 
and the respondent, Winfield, became the owner of the property by 
reason of being the purchaser at sheriff’s sale. Mr. Winfield prepared 
and filed with the County Board on or before June 15, 1931, an appeal 
Wherein he described himself as mortgagor and, as a result thereof, 
a hearing was granted, and reductions were made by the Monmouth 
County Board of Taxation on the valuations fixed by the local assessor 
upon the land and improvements owned by the said A. Stoltz. 

It is clear from the record and the testimony that at the time the 
appeal was filed with the County Board and at the time of the hearing 
thereon, Winfield did not own the property; he was the mortgagee. Win- 
field filed his appeal erroneously, describing himself as mortgagor, while 
in fact he was the mortgagee. We consider him in this appeal as if he 





THE NEW JERSEY LAW JOURNAL 


correctly described himself as mortgagee. (See 47 C. J., pages 175, 176, 
paragraphs 325, 327; Brewster v. Vail, 20 N. J. L., p. 56). 

The question raised before the Monmouth County Board of Taxa- 
tion and before this Board is the right of a mortgagee to appeal the 
assessment. If the answer be in the negative then the appeal to the 
County Board must fall. 

The respondent, Winfield, sought to place himself within the purview 
of the statutory proceedings of appeal on a theory that he, as mortgagee, 
with foreclosure pending, might ultimately be the one upon whom the 
burden of paying the taxes would fall if he acquired the property by 
purchase at a judicial sale. 

The respondent, Winfield, by his proofs and by the arguments and 
comments of his counsel as appears on the record, sought to establish 
that he had a right to make his appeal to the County Board on two 
theories : first, he was the mortgagee in possession ; second, he was acting 
as agent for the owner. There is no testimony to substantiate either of 
these theories or arguments. The most that can be said in his favor is 
found in the stipulation appearing in the case, which, when carefully 
analyzed, establishes that after the fire Mr. Stoltz (the title owner), 
offered Mr. Winfield the property and told Winfield that he could do 
anything with it that he wanted, as he (Stoltz) was through with it; that 
he (Stoltz) would give him (Winfield) a deed for it, but that there was 
a second mortgage on the property. The second mortgage prevented 
Winfield from taking a deed from Stoltz. This clearly establishes that 
there was an offer to place Winfield in the position of mortgagee in 
possession, but the offer was rejected. The testimony as to the other 
point respecting agency of the mortgagee for the owner is merely a 
conclusion of counsel, but it is met by the evidence in the case to the 
effect that the appeal to the County Tax Board was that of a mortgagee 
only, erroneously described as mortgagor. There is nothing in the testi- 
mony to show that Winfield was acting as agent for the owner, Stoltz. 

Taxation is purely a creature of statute and the statutes respecting 
the same must be strictly construed and strictly followed. 

Section 202 of the General Tax Act (Revision of 1918) provides 
that ‘“‘all property, real and personal, within the jurisdiction of this State, 
not expressly exempted by this Act or excluded from its operation, shall 
be subject to taxation annually under this Act at its true value, and... 
shall be assessed to the owners thereof with reference to the amount 
owned on the first day of October in each year. . .” 

Section 401 of the Tax Act provides that the assessor shall ascertain 
the “names of the owners of all real property situated in his taxing 
district, and shall . . . determine the full and fair value of each parcel 
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of real property ... at such price as, in his judgment, such parcel 
would sell for at a fair and bona fide sale by private contract on the 
first day of October next preceding the date on which the assessor shall 
complete his assessments . . .” 

In the case of Mayor and Aldermen of Jersey City v. Montville 
Township, 85 Atl. 838, the Supreme Court held that property which was 
not exempt from taxation on May 2oth is taxable, although subsequently 
purchased by a city entitled to exemption. Prior to the Revision of 1918 
the assessing day was, in the case of general property, May twentieth. 
In the Revision the date was changed to October first. 

The selection of a taxing (assessing) date is a matter of convenience 
in securing data for the purpose of determining the amount of the tax, 
but the date has no relation to the time of imposition of the tax. State 
v. United New Jersey Railroad & Canal Co., 68 Atl. 796. 

“Real estate must be assessed in the name of some person or persons 
or corporation, as the owner thereof.” (The State, John Tindall and 
others, Prosecutors, v. Daniel Vanderbilt, Collector of Phillipsburg, 33 
N. J. L. 38, 39). 

The word “owner” has been judicially defined and interpreted in 
this State, in Hopper v. Ex’rs of Malleson, 16 N. J. Eq. 382, at page 
386, wherein Chancellor Green said: 


“Our tax laws have always contemplated that lands shall be assessed 
to the owner or owners of the land at the time of the assessment. The 
Act of 1854, which makes taxes a lien upon land throughout the State, 
directs that all lands shall be assessed in the name of the owner. The 
second section of the Act in question declares, that any assessment of 
taxes against any person or persons, on account of lands ‘of such person 
or persons,’ that is, of lands of which he or they are the owner or owners, 
shall be a lien upon the said lands . . . The phrase owner or owners 
was used to denote the owner of an estate in possession at the time of 
the assessment, and not a prior owner or the owner of an estate inexpect- 
ancy, or of any executory or contingent interest, and the design of the Act 
was to make the interest of such owner only, and those claiming under 
him, liable for the tax assessed. That this is the true interpretation of 
the Act, is rendered highly probable by the whole history and policy of 
our legislation on the subject. The tax law requires the land to be 
assessed against the owner, and in his name; . . .” 


The cited case dealt with the power to sell lands for non-payment 
of taxes and the rights of parties in interest under the former Tax Act 
of 1852. The legal principles involved in that Tax Act and in the cited 
case as to assessing the owner are equally applicable in the present Tax 
Act of 1918. 

In the case of Ocean Grove Camp Meeting Association of the 
Methodist Episcopal Church v. Reeves, 79 N. J. Law 334, also reported 
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in 75 Atlantic, page 782, at page 783, the Court said: “The general tax 
law requires that all property shall be assessed to the owners thereof,” 
and cites as authority, Hopper v. Malleson, supra. 

Section 403 of the General Tax Act aforesaid, provides as follows: 
“Every owner of real property of the taxing district shall, on application 
of the assessor, render a full and true account of his name and real 
property and produce his title papers, and he may be examined on 
oath by the assessor .. .” 

It will be observed that, under this Section of the Act of 1918, 
“Every owner of real property” is obliged, on application by the asses- 
sor, to render an account of his name and property while, under the 
General Tax Act of 1903, that duty was placed upon “every inhabitant 
of the taxing district.” P. L. 1903, p. 399, Sec. 8. 

In view of the decision to be made by this Board in the instant 
case, it is pertinent to call attention to the fact that under some of the 
prior tax laws of this State, mortgages or debts secured by mortgages 
on real property were listed for taxation. The mortgagee was assessed 
for the value of his mortgage and the owner of the property was assessed 
for the value of his equity of redemption. See Hopper v. Executors 
of Malleson, supra. 


Section 402 of the General Tax Act, Revision of 1918 expressly 
states: ““No mortgage or debt secured by mortgage on real property 
which is taxed in this State shall be listed for taxation; and no deduc- 
tion from the assessed value of real property shall be made by the 


” 


assessor on account of any mortgage debt, .. . 

It is very apparent from a reading of this section of the Act that 
a mortgagee whose debt is prohibited from listing for taxation could 
not acquire the status of an owner or be aggrieved by an assessment made 
against the owner of taxable property. It is equally apparent that under 
the old system of taxation in effect at the time of the Hopper v. Malleson 
case, a mortgagee was assessed and, therefore, could have properly ap- 
pealed an assessment made against the value of his mortgage. 

“Any taxpayer feeling aggrieved by the assessed valuation of his 
property, or feeling that he is discriminated against by the assessed 
valuation of any other property in the county, . . . may, on or before 
the 15th day of June, file with the County Board of Taxation a petition 
of appeal to the County Board of Taxation, . . . setting forth the cause 
of the complaint, the nature and location of such assessed property and 
the relief sought. Said petition of appeal shall be signed and sworn to 
by the petitioner or his agent, . . .” (Section 701 of the General Tax 
Act, Revision of 1918, page 879). 
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In this section of the Act the words “any taxpayer” are used instead 
of the word “‘owner,” as used in other sections of the Act. The use of 
the words “any taxpayer” does not enlarge the class who may appeal. 
The words “any taxpayer” must be read with the rest of the paragraph, 
which words are in part, “feeling aggrieved by the assessed valuation 
of his property, or feeling that he is discriminated against by the assessed 
values of any other property . . .” 

The mortgagee whose mortgage or debt secured by mortgage is not 
listed for taxation under Section 402 of the General Tax Act, who is 
not the owner of property, real and personal, within the purview of 
Section 202 of the General Tax Act, and who is not by Section 403 of 
the General Tax Act required to render a full and true account of his 
name and real property and produce his title papers and be examined on 
oath by the assessor, certainly does not become a taxpayer within the 
meaning of Section 701 of the General Tax Act. In meeting the tests 
and requirements of the Act the mortgagee in this case cannot be said 
to be “a taxpayer” within the meaning and intent of Section 701 of 
the Tax Act. The words “any taxpayer” mean no more or no less than 
“any owner”. They are in this section of the Act synonymous and 
interchangeable. 

It is immaterial that the mortgagee may eventually become the owner 
of the premises and be compelled to bear the burden of the tax. We 
must construe the Act as we find it written down without regard to the 
inconvenience or injustice resulting from its strict construction. 

In the case of State v. Flavell and Fredericks, 24 N. J. Law, 370, 
which is opposite to the present one, at page 384, the Court said: 


“The assessment was against the Paterson Manufacturing Company, 
to whom the factory belonged, in which Company the prosecutors were 
stockholders. The Paterson Manufacturing Company, against whom the 
assessment was made, and who are the party aggrieved, are not here 
complaining of its illegality. It is objected, and rightfully, on the part 
of the defendants, that it does not lie in the mouth of every individual 
stockholder, whether his interest be small or great in a corporation ag- 
gregate, to complain of an illegal assessment against the body corporate. 
The exception should be made by the corporation . . . and not by the 
individual stockholders.” 


A determination by this Board as to the condition of the building 
on the assessing date, October 1, 1930, would be of no value, as there 
was no proper owner or taxpayer within the purview of the General 
Tax Act before the Monmouth County Board of Taxation or before us, 
{0 present an appeal with respect to the condition of the building and 
its value or lack of value on the assessing date aforesaid. 
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We find that the appeal in this case should have been made by the 
owner, Stoltz, as we are of the opinion that the respondent, Winfield, 
had no legal right or authority to file an appeal with the Monmouth 
County Board of Taxation, as he was not the owner at the time of the 
assessment on October 1, 1930, nor was he the owner at the time he filed 
his appeal on or before June 15, 1930, nor was he the owner at the 
time of arguing the appeal before the said County Board of Taxation. 

We find that the respondent, Monmouth County Board of Taxation, 
exceeded its jurisdiction in accepting the appeal of the respondent, Win- 
field, as the only person having the right to appear before that Board 
with respect to the property involved in the appeal was one named A. 
Stoltz, who was the owner in fee of said property and who had not 
been divested of his title either by operation of law or by his own act. 

For the reasons stated, the appeal of the Borough of Monmouth 
Beach is granted and the action of the Monmouth County Board of 
Taxation is reversed, and the assessments of $7,500 upon the land 
and $3,000 upon the building; total $10,500, are reéstablished as assess- 
ment values for the purpose of taxation. 

The uncontroverted testimony clearly establishes that the building 
on the premises in question had been destroyed by fire in June of 1930, 
and the tax assessor made an error in assessing the building for its 


full value on October 1, 1930. We call the attention of the parties hereto 
to the proviso to Section 5, Chapter 67, P. L. 1905, and suggest that the 
respondent, Winfield, make application agreeable to the provisions of 
that Act. 





TURPANJIAN v. ARMENIAN COMMUNITY CENTRE, et al. 


(State Board of Tax Appeals, Feb. 16, 1932) 
Taxation—Appeal by Non-Taxpayer in County 

Case of H. N. Turpanjian, Appellant, against Armenian Community 
Centre and Hudson County Board of Taxation. In the matter of the 
petition of Appellant to have an assessment for the year 1931 placed 
on property of respondent, Armenian Community Centre. 

Mr. J. Raymond Tiffany for Appellant. 

Mr. James C. Agnew and Messrs. Carey & Lane, (by Mr. Harry 
Lane), for Respondent. 


WEAVER, President: The facts of this case are that on October 
I, 1930, Armenian Community Centre, a corporation of this State, incor- 
porated under an Act respecting corporations not for pecuniary profit, 
was the owner in fee of the premises involved in this appeal. The Board 
of Assessors of the City of Union City listed the property as exempt 
from taxation for the year 1931. The petitioner filed with the Hudson 
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County Board of Taxation an appeal against the action of the Board of 
Assessors of the City of Union City and contended that he was aggrieved, 
hecause he was of the belief that the property was not entitled to exemp- 
tion. The appeal was dismissed. 

It is clear from the record and the testimony that at the time the ap- 
peal was filed with the County Board, and at the time of the hearing 
before this Board, the appellant was not a taxpayer in the county of 
Hudson. He claims to be a taxpayer in the county of Middlesex. 

The question before the Board is the right of appellant to prosecute 
his appeal. 

Taxation is purely a creature of statute and the statutes respecting 
the same must be strictly construed and strictly followed. 

“Any taxpayer feeling aggrieved by the assessed valuation of his 
property, or feeling that he is discriminated against by the assessed val- 
uation of any other property in the county, . . . may on or before 
the fifteenth day of June, file with the county board of taxation a peti- 
tion of appeal, . . . setting forth the cause of complaint, the nature 


and location of such assessed property and the relief sought. . . .” 
(Section 701 of the General Tax Act, Revision of 1918, page 879). 


It is clear from a reading of the section above quoted that the right to 
relief is limited to a taxpayer in the county. The Legislature has very 
closely limited the right of appeal and defined to whom the benefits of the 
right extend. The appellant is a taxpayer in Middlesex county, and there- 
fore we cannot extend to him the right of appeal in this matter. We 
must construe the Act as we find it, without regard to the inconvenience 
or injustice resulting from its strict construction. It is doubtful whether 
a taxpayer of Middlesex county would be affected by an Act of the 


Board of Assessors of a municipality of Hudson county. The best 
that could be said on appellant’s behalf is that he could be only remotely 


affected. 
The Courts of Massachusetts, in passing upon a somewhat similar 
statute, said: 


“A person aggrieved within the meaning of such a statute means 
one whose pecuniary interests are or may be adversely affected.” Haugh 
v. North Adams, 196 Mass. 290; 82 N. E. 46. l 


Diligent search has failed to reveal any case reported in this State 
upon the precise point involved in this appeal. However, the principle 
of law involved has been upheld in numerous decisions in the State. Horn- 
blower, C. J., in Black v. Kirgan, 15 N. J. L. 45, at page 47, in dealing 
with a writ of error said: 


“If a writ of error derived its existence from the statute, and had 
been unknown to the Courts, previous to its passage, still we should be 
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obliged by judicial construction, to fix some limit to the broad and com- 
prehensive terms employed by the Legislature. It would not even then be 
pretended that every person who might be ‘damnified or aggrieved,’ how- 
ever incidentally or remotely, should be at liberty to come into Court, upon 
a writ of error. . . . The damage or grievance contemplated, as well 
by our statute as by the common law which entitles the party to a writ 
of error, is a direct and positive one, effected by the judgment conclud- 
ing and acting upon the rights of the party. The damage must be ‘by 
the record,’ not in consequence of it.” 


The Court of Errors and Appeals of New Jersey in Eugster v. Eug- 
ster, 104, Atl. 135, page 136, said: 

“A party aggrieved is one whose personal or pecuniary interests, or 
property rights, have been injuriously affected by the order or decree, 
Swackhamer v. Kline’s Admr., 25 N. J. Eq. 503; Parker v. Reynolds, 
32 N. J. Eq. 290; Andress v. Andress, 46 N. J. Eq. 528, 22 Atl. 124.” 

We believe the legal definition of “persons aggrieved” in the cited 
cases to be equally applicable to our statutes respecting taxation. 

For the reasons stated, the appeal is denied and the action of the 
Hudson County Board of Taxation dismissing the appeal is affirmed. 

Subsequent to the writing of the above opinion, dismissing the appeal, 
notice was given the Board of an application to strike out M. M. Turpan- 


jian as petitioner in the original proceeding and to substitute in his place 
one or more taxpayers of the County of Hudson. 


“At common law it seems to be the rule that an entire change of 
plaintiffs is not allowable, and this because it is in effect a change of the 
cause of action.” 20R. C. L., page 697, Section 35. 


It is our opinion that to grant this request would be equivalent to 
permitting a new party to appear and file an appeal not only out of time, 
but by a party not before the County Board. It is too late to admit a new 
party to these proceedings. This is the law as enunciated by the Su- 
preme Court in the case of Trustees of Presbytery of Newton v. State 
Board of Taxes and Assessment, 141 Atl. 790. 


The motion is denied. 
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NARDI MNFG. CO. v. STATE BOARD OF TAXES AND ASSESSMENT 


(State Board of Tax Appeals, Feb. 2, 1932) 
Taxation—Franchise Tax—Manufacturing Within the State 
In the matter of the application for review of assessment of State fran- 
chise tax for the year 1930. 
Mr. Robert J. Tait Paul for Appellant. 
Hon. William A. Stevens, Attorney-General (by Mr. John J. Solan, 
Deputy Attorney-General) for Respondent. 


WEAVER, President: This appeal involves a dispute between the 
appellant and the former State Board of Taxes and Assessment with 
respect to the manner of applying the provisions of Ch. 337, P. L. 1921 
(2 Cum. Supp. to Comp. Stat. of N. J. 1924, p. 3565), in the assess- 
ment of the franchise tax for the year 1930. 

Appellant is a corporation under the General Corporation Act of this 
State, and is one of the so-called “miscellaneous” corporations subject to 
tax under the supplement of 1906, P. L. 1906, p. 31, to P. L. 1884, p. 
232, as amended by P. L. 1921, p. 925. 

On April 29, 1930, appellant filed with the former State Board of 
Taxes and Assessment its report as required by law. Upon the face 
of said report manifest errors appeared and consequently an investigation 
was made by the former State Board of Taxes and Assessment, as a re- 
sult of which franchise taxes were assessed on December 20, 1930. There- 
after (on June 6, 1931), an amended and corrected return and a petition 
for review were filed with the former State Board of Taxes and Assess- 
ment, agreeably to the provisions of P. L. 1923, Ch. 44, p. 88. The 
petition for review, not being disposed of by said Board at the time 
of its statutory dissolution on July 1, 1931, was automatically transferred 
to this Board in accordance with P. L. 1931, Ch. 100, p. 166. 

The amended and corrected return shows that on January 1, 1930, 768 
shares of capital stock with a stated par value, and 29,950 shares of stock 
with no stated par value were issued and outstanding. The report further 
states that the corporation is engaged in manufacturing in New Jersey, 
that its entire capital is invested therein, and that, by reason thereof, no 
franchise tax should be levied. 

The former State Board of Taxes and Assessment denied the exemp- 
tion claimed by appellant upon the ground that on January 1, 1930, the 
corporation was not engaged in manufacturing within the State of New 
Jersey, and levied franchise taxes for that calendar year upon all stock 
issued and outstanding. The taxes so levied have not been paid. We 
believe that the assessment made by the former State Board of Taxes 
and Assessment was proper. 
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Pending the decision of its case for the year 1930, appellant was re- 
quired by law to file a return for the year 1931. An agreement has been 
made between appellant and the State Tax Commissioner to the effect that 
the decision of this Board for the year 1930 shall be controlling with 
respect to franchise tax to be levied for 1931. 

The reason formally presented by counsel for requesting the setting 
aside of taxes assessed against the appellant is that the proviso of the 
statute exempts it as a manufacturing corporation, having 50% of its 
outstanding capital stock invested in manufacturing carried on within 
this State. The question is a mixed one of law and fact. 

The proofs show that of the capital stock issued 50,000 shares, 
amounting to $50,000, were used for the purchase of the pat- 
ent rights in the United States of a “Magazine Pencil,” holding three leads 
of different color; from a further sale of stock, $10,000 in cash was ex- 
pended for stocks, dies, mechanical equipment and supplies, claimed to 
be used in the office and plant at 1205 Broadway, Camden (in which five 
persons are employed in normal periods, and a few extra during sea- 
sonal demands) ; $20,000 in stock was paid as a partial payment to four 
employes of the corporation in return for labor expended during a term 
of six years; $18,000 from the sale of stock was devoted to developing 
ways and means of perfecting the manufacture of the pencil as origin- 
ally patented ; $39,500, representing the sale of 39,500 shares of preferred 
stock, was used for marketing the pencile. Considering appellants fig- 
ures, with its filed reports, these amounts represent more than 50% of 
its capital stock issued and outstanding claimed to be invested in manu- 
facturing. 

A company at Elkridge, Maryland, manufactures the pencils from 
raw materials, on orders from appellant. The pencils are shipped to 
Camden, N. J., in what appellant terms a “semi-complete condition.” 
At the Camden plant the pencils pass through inspection, which consists 
of dismantling the three major parts, inspecting and reassembling, and are 
then shipped direct to customers. About 55% are submitted to further 
processes, consisting of engraving, stamping, re-coloring, changing leads, 
and, in some instances, placing special caps on the pencils. 

The re-coloring of the pencils requires that they be dismantled, dipped 
in coloring, dryed and re-polished. The changing of leads requires only 
a partial dismantling. When these processes are completed, the pencils 
are re-assembled for shipment. 

With the exception of the inspection and the change of leads, all 
processes are for the gratification of customers. The changes add noth- 
ing to the utilitarian purposes of the pencil. The appellant does not 
manufacture the leads; they are substituted for the standard leads com- 
ing with the pencil. 
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Of all shipments made, the evidence shows that 45% are changed 
for purposes of engraving and re-coloring, and that 10% have leads 
changed, making a total of 55% changed. The remaining 45% are 
merely checked for mechanical perfection by removing tips and inspect- 
ing. The patented pencil is the only article in which appellant deals. 

The capital of the company, except the amount which is claimed to 
be invested in manufacturing and the purchase of patent rights, is in- 
vested in merchandising the pencils. 

Appellant seeks to draw to its benefit certain sections of the Acts con- 
cerning franchise taxes on miscellanous corporations (Supplement of 1906, 
P. L. 1906, p. 31; P. L. 1884, p. 232, as amended by P. L. 1921, p. 925), 
as follows: 


“|. . and provided, further, that this Act shall not apply to 
. manufacturing . . . corporations at least fifty per centum of whose 
capital stock issued and outstanding is invested in . . . manufacturing 
. . pursuits carried on within this State. . . . If any manufacturing 
corporation carrying on business in this State shall have less than 
fifty per centum of its capital stock issued and outstanding invested in 
business carried on within this State, such corporation shall pay the 
annual license fee or franchise tax herein provided for corporations not 
carrying on business in this State, but shall be entitled, in the computa- 
tion of such tax, to a deduction from the amount of its capital stock is- 
sued and outstanding of the assessed value of its real and personal estate 
so used in manufacturing or mining, oa 


The question to be decided is: “Is the appellant, upon the facts 
stated, a manufacturing corporation?” We answer the question in the 
negative. 


“As to what is a ‘manufacturing corporation’ and what constitutes 
‘manufacturing’ the decisions are numerous and to same extent conflicting, 
although in many phases of the subject there is little or no room for dis- 
agreement. The process of ‘manufacturing’ occurs whenever labor is 
performed upon an article which results in its assuming a new form, pos- 
sessing new qualities or new combinations. . . . The mere appropriation 
of an article which is furnished by nature is not manufacture, nor is the 
mere assembling ready made parts, it is generally held; but an assembling 
plant, where raw material is added, may be a ‘manufacturing’ plant, it 
seems, as well as one making completed articles from materials that are 
altogether raw. . . . So it is held that where raw material is only sub- 
jected to certain preliminary or partial processes no one or all of which 
are sufficient to convert it into.an article ready for the final use intended 
in its manufacture, such processes do not constitute ‘manufacturing’ with- 
in an exemption statute.” Cooley on Taxation, 4th Ed., Vol. 2, Sec. 762. 


“Manufacture is the working of raw materials into wares suitable 
for use.” 26 R. C. L., Taxation, Sec. 287, p. 328. 


“. . . It is not always easy to determine the difference between 
a complete and a partial manufacture, but it may be said generally that 
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an article which can only be used for a particular purpose, in which the 
process of manufacture stops short of the completed article, can only be 
said to be partially manufactured. So the mere assembly and putting to- 
gether of parts complete in themselves and destined for a particular pur- 
pose may not be regarded as a complete and separate manufacture.” 38 
C. I., Sec. 21, p. 973 (at p. 974). 

“ ‘Manufacture’ is transformation. While ordinarily the term de- 
notes an article upon the material of which labor has been expended to 
make the finished product, the mere application of labor to an article is not 
‘manufacture.’ The application of labor must be carried out to such an 
extent that the article suffers a species of transformation. The process 
of manufacture is supposed to produce some new article by the applica- 
tion of skill and labor to the original material.” 38 C. J., p. 978, Sec. 
33- 

A careful study of appellant’s proofs taken into consideration with 
the fundamental law as we have set it forth, clearly establishes that it is 
not a manufacturer and is not engaged in a manufacturing business in the 
State of New Jersey. Appellant does nothing transforming the manu- 
factured article, or requiring the use of new raw material. The most that 
can be said for appellant is that in the engraving placed upon the pencils 
it is engaged in the embellishment of a manufactured article to gratify 
the tastes of its customers. 

Pertinent to the question before the Board in this appeal are the 
following decisions of Courts of the State: 

In the case of State v. American Glucose Co., 43 N. J. E., 280; 5 
Atl. p. 803, at p. 805, the Court said: 


“The Legislature meant to say, if the manufacturer establishes his 
factory in this State, and brings here his raw material, and converts it 
into wares, then he shall not be subject to this Act. If these things be 
done, then the State has other laws by which its revenues can be supplied 
by direct tax upon such factory or buildings, lands, goods, and the 
ike.” 


The Court of Errors and Appeals, in Standard Underground Cable 
Co. v. Attorney-General, 46 N. J. E., 270, 19 Atl. 733, said: 


“A manufacturing corporation incorporated under the laws of New 
Jersey, having an office in that State, and procuring therein much of the 
material used by it, but carrying on the manufacture of its special product 
in another State, is not transacting its business in New Jersey, and is there- 
fore not within the exemption of Act, N. J., April 18, 1884, sec. 4, impos 
ing a license or franchise tax upon corporations, ‘except manufacturing 


999 


companies carrying on business in the State. 


In State (Electric Storage Battery Co., Prosecutor), v. State Board 
of Assessors, et al., 60 N. J. L., 66; 36 Atl., p. 1090, at p. 1og1, the Su- 
preme Court said: 
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“Exemption from this measure of taxation is granted to manufactur- 
ing and mining corporations which have 50 per cent. of their capital stock 
invested in manufacturing or mining carried on within this State. The 
burden of establishing the exemption is on the prosecutor.” 


This decision was affirmed by the Court of Errors and Appeals, 61 
N. J. L. 289; 41 Atl. 1117. See also Edison United Phonograph Co. v. 
State Board of Assessors, 57 N. J. L., 520, 31 Atl. p. 1019; Alton Ma- 
chine Co. v. State Board of Assessors, 69 Atl. 451. 

It is our conclusion that the appellant in this case has wholly failed 
to carry the burden of the proof as to its right to exemption. Counsel 
for appellant has called attention to the case of State (The Evening 
Journal Association, Prosecutor), v. The State Board of Assessors, et al. ; 
State (The Jersey City Printing Co., Prosecutor), v. The Same, re- 
ported together in 47 N. J. L. p. 36, wherein the Court defines the word 
“manufacture” to be the process of making anything by art or reducing 
materials into a form fit for use, by the hand or by machinery. We have 
carefully examined this case and find no inconsistency in the statement 
of the law or the definition of the word “manufacture.” The difficulty of 
counsel is that he fails to appreciate the fact that his client does not manu- 
facture. 

Counsel has also called attention to the case of Tidewater Oil Com- 
pany v. U. S., reported in 171 U. S., p. 210, etc., in support of his con- 
tention as to manufacturing within the meaning of the law. We are un- 
able to subscribe to his views of that case. We feel that those facts are not 
applicable to the facts of the instant appeal. 

Respecting the claim of appellant that it expended $50,000 in capital 
stock to purchase certain letters patent of the United States for the Mag- 
azine Pencil, and that same represents a part of its invested capital and 
should be deducted in determining the tax to be assessed upon the 
remaining capital stock, we call attention to the decision of the Supreme 
Court of the State in the appeal of American Mutoscope Co. v. State 
Board of Assessors, 70 N. J. L. 172, 56 Atl. 369, as follows: 


“Letters patent purchased by stock issued therefor for property 
purchased are a part of the invested capital of a corporation. When 
manufacturing is done under such patents in this State, they may be 
considered as a part of the capital invested in manufacturing carried on 
in this State.” 

In view of the fact that appellant is not engaged in manufacturing in 
this State, the claim must fall. 

It is apparent to us that the article which combines the utility, nov- 
tlty and invention of the Magazine Pencil for which patent in this 
case was granted is manufactured in Maryland. In Camden the appel- 
lant makes only incidental changes in a substantially completed product, 
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which changes are not so much for the purpose of adapting the product 
to a particular use as for marketability. No changes are made in the 
mechanical principles of the pencil, the efficiency of its uses, or to broaden 
the scope of its employment. Appellant’s labor upon the pencils does 
not constitute a part of their manufacture but is in substance merely ad- 
ditions or changes made in a product already manufactured. 

We hold that appellant is not a corporation engaged in manufacturing 
pursuits carried on within this State. It is therefore denied exemption 
under the Act cited. We affirm the action of the former State Board 
of Taxes and Assessment in making the assessment and levying the 
franchise tax upon the full capital stock issued, as shown by the amended 
and corrected return for the year 1930. 

We direct the Tax Commissioner of this State to assess franchise 
taxes for the year 1931 against the appellant agreeable to the provisions 
of the statute upon the full amount of the capital stock issued and out- 
standing as shown by appellant’s return for that year. 





THE NORTH AMERICA CO. v. STATE BOARD OF TAXES AND 
ASSESSMENT 


(State Board of Appeals, Feb. 2, 1932) 
Taxation—Appeal of Franchise Tax—Time Elapsed 


In the matter of the application for review of assessment of State 
franchise tax for the year 1930. 

Mr. Raymond B. Goodell (Sullivan & Cromwell on the brief) for 
Appellant. 

Hon. William A. Stevens, Attorney-General (by Mr. John J. Solan, 
Deputy Attorney-General) for Respondent. 


WEAVER, President: This appeal involves a dispute between the 
appellant and the former State Board of Taxes and Assessment with re- 
spect to the manner of applying the provisions of Ch. 337, P. L. 1921, (2 
Cum. Supp. to Comp. Stat. of N. J. 1924, p. 3565) as to a franchise 
tax assessment against the appellant corporation for the year 1930. Ap- 
pellant was incorporated in 1890 under the General Corporation Act of 
this State and is one of the so-called “miscellaneous” corporations sub- 
ject to taxation under the Supplement of 1906, P. L. 1906, p. 31, to P. L. 
1884, p. 232, as amended by P. L. 1921, p. 925. 

On April 22, 1930, appellant filed with the State Board of Taxes and 
Assessment the report required by law, which report showed that, as of 
January I, 1930, there were issued and outstanding 606,678 shares of 
capital stock with a stated par value of $50 per share, and 5,603,839 shares 
of common stock of “no par value.” Franchise taxes were assessed on 
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August 4, 1930, against appellant for that calendar year in the amount of 
$20,101.39, and were paid prior to September 1, 1930. A petition for 
review of the above assessment was filed with this Board on August 31, 
1931. Counsel for appellant, in the state of the case and in the brief, 
has set forth with great particularity and clarity the reasons why the tax 
so levied is claimed to be excessive and unjust. In this case we see no 
need to go into the merits of the controversy, because appellant is in 
laches in filing its appeal. 


“Within one year from the date of the assessing of any tax levied 
under the provisions of an Act a supplement of which this Act is amen- 
datory, a corporation, who shall consider the tax so levied excessive or 
otherwise unjust, may make application to the State Board of Taxes and 
Assessment for a review of the assessment and a readjustment of the tax; 


”” (P. L. 1923, p. 88). 


P. L. 1927, Ch. 261, p. 418, fixes the first Monday of August in each 
year as the date for the imposition of taxes upon miscellaneous corpora- 
tions subject to the franchise tax. Appellant’s appeal for review was 
filed on August 31, 1931 (more than one year after the assessing date), 
with the State Board of Tax Appeals, successor to the State Board of 
Taxes and Assessment. 

The right of appellant to appeal to this Board is denied because of 


its laches. Taxation is purely a creature of statute. In this State the 
law is so clearly settled that no citation of authority is required to show 
that statutes respecting taxation must be strictly construed and strictly 
complied with. 

Furthermore, we call the attention of appellant to our contemporary 
decision in the matter of appellant’s appeal from the 1931 assessment of 
State franchise taxes, which case was tried and argued with this case upon 
the theory that the principle of law in both cases was identical. 

For the reasons stated, and the added reasons which appear in the 
opinion filed in appellant’s appeal from franchise taxes for the year 1931, 
this appeal is denied. The tax as levied by the State Board of Taxes and 
Assessment for the year 1930 is affirmed. 
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THE NORTH AMERICAN CO. v. STATE TAX COMMISSIONER 


(State Board of Tax Appeals, Feb. 2, 1932) 
Taxation—Franchise Tax—Types of Corporations 
In the matter of the application for review of assessment of State 
franchise tax for the year 1931. 
Mr. Raymond B. Goodell (Sullivan & Cromwell on the brief). 
Hon. William A. Stevens, Attorney-General (by Mr. John J. Solan, 
Deputy Attorney-General) for Respondent. 


WEAVER President: This appeal involves a dispute between the 
appellant and the State Tax Commissioner (P. L. 1931, Ch. 336, p. 823, 
and P. L. 1931, Ch. 102, p. 171) as to a franchise tax assessment against 
the appellant corporation for the year 1931. Appellant was incorporated 
in 1890 under the General Corporation Act of this State and is one of the 
so-called “miscellaneous” corporations subject to taxation under the Sup- 
plement of 1906, P. L. 1906, p. 31, to P. L. 1884, p. 232, as amended by 
P. L. 1921, p. 925. 

On April 10, 1931, appellant filed with the former State Board of 
Taxes and Assessment its report as required by law, which report showed 
that, as of January 1, 1931, there were issued and outstanding 606,678 
shares of capital stock with a stated par value of $50 per share, and 6; 
185,384 shares of common stock of “no par value.” Franchise taxes were 
levied against appellant for that calendar year in the amount of $21,551- 
25, and were paid prior to September 1, 1931. A petition for a review 
of the tax was filed with this Board on August 31, 1931, agreeably to the 
provisions of P. L. 1923, Ch. 44, p. 88, and P. L. 1931, Ch. 100, p. 166. 
Counsel for appellant, in the state of the case and in the brief, has set 
forth with great particularity and clarity the reasons why the tax so levied 
is claimed to be excessive and unjust. The Tax Commissioner, in deter- 
mining the basis of appellant’s assessment, assessed the par value stock 
according to the Franchise Tax Act as it existed prior to April 12, 1921, 
which provision of the original Act was reincorporated in P. L. 1921, Ch. 
337. The no par value stock was assessed in accordance with the first 
proviso appearing in P. L. 1921, Ch. 337, reading as follows: 


‘eé 


. . provided, that any corporation issuing shares of stock with- 
out nominal or par value, shall pay an annual license fee or franchise tax 
upon all shares of stock issued and outstanding, up to and including 
twenty thousand shares, the sum of three cents per share; on all shares 
in excess of twenty thousand shares and not exceeding thirty thousand 
shares, the sum of two cents per share; on all shares in excess of thirty 
thousand shares and not exceeding forty thousand shares, the sum of one 
cent per share; on all shares in excess of forty thousand shares and 
not exceeding fifty thousand shares, the sum of five mills per share, and 
the further sum of two and one-half mills per share on all shares of such 
stock issued and outstanding in excess of fifty thousand shares; . . .” 
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In accordance with this proviso, appellant was assessed upon 606,678 
shares of capital stock at the rates set forth in the Act respecting that type 
of stock; and was assessed upon 6,185,384 shares of common stock of no 
par value at the rates set forth in the Act respecting that type of stock. 
The gravamen of appellant’s complaint is that—‘‘Since the petitioner is a 
corporation issuing shares of stock without nominal or par value,” its 
franchise taxes should have been computed exclusively at the rates speci- 
fied in the first proviso of Sec. 135 of said General Corporation Act (as 
published in pamphlet form under authority of the Department of State 
Franchise Tax on Miscellaneous Corporations, P. L. 1884, p. 232, as sup- 
plemented by P. L. 1906, p. 31, and as amended by P. L. 1921, p. 925), 
on the total number of shares of its stock (both shares with par value 
and shares without par value) issued and outstanding on the first day of 
January of the year for which such taxes were assessed.” 

If the Tax Commissioner in determining the basis of assessment had 
interpreted the law as the appellant seeks to have it determined, then he 
would necessarily have ignored and treated as null and void the specific 
provisions of the Act relating to the assessment of the tax on full paid 
stock. It is our opinion that the Tax Commissioner correctly interpreted 
the statute involved in this controversy and that his action in assessing each 
type of stock separately and adding the assessments together as the sum 
total of the tax due to the State of New Jersey was proper, for reasons 
which we shall herein point out. 

Appellant seeks to have the assessment revised, the tax readjusted 
and a refund made by the State. 

Appellant’s theory and its request for refund are predicated upon a 
fallacious interpretation of the statute. The yearly tax levied upon mis- 
cellaneous corporations is a franchise tax imposed as a charge for the 
privilege of corporate existence or of exercising corporate powers. 

In Bergen Aqueduct Co. v. State Board of Taxes and Assessment, 
112 Atlantic, p. 881 (882), the Court of Errors and Appeals of this State 
said : 

“The fundamental rule is settled beyond controversy that the State 
may require as the condition of a grant to do business to a corporation 
payment of a specific sum, based on the gross receipts, or of any sum to be 
ascertained in any convenient mode the Legislature may prescribe. Home 


Ins. Co. v. New York, 134 U. S. 594, 10 Sup. Ct. 593, 33 L. Ed. 1025; 
26 R. C. L. 161, and cases.” 


At the time of appellant’s incorporation, it was a corporation issuing 
only par value stock. Subsequently (some time prior to 1920), a new 
type of corporate stock was developed and became known as “no par,” 
or stock without stated par value. Consequently, the Legislature, in 
recognition of this new type of stock, by P. L. 1920, Ch. 168, p. 336, sup- 
plemented the Corporation Act and permitted corporations to issue “no 
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par,” or stock without stated par value. This change in corporate policy 
produced two types of corporation; namely, one which issued only stock 
of par value and a second which issued only stock of no par value. From 
the two types of corporation there logically developed a third type of cor- 
poration which issued stock of both kinds, and the appellant entered into 
that type of corporation. For many years prior to 1920 all domestic cor- 
corporations in this State were required to pay a franchise tax; that is, 
a tax upon the privilege of doing business under corporate organization. 
The Legislature had fixed a schedule of rates for the purpose of levying 
that tax. Prior to the creation in 1920 of stock without stated par value, 
the rate was one-tenth of 1% on all amounts of capital stock issued and 
outstanding up to and including the sum of $3,000,000. As the amount 
of capital stock exceeded the sum of $3,000,000 the annual license fee 
or franchise tax decreased in amount. The schedule for determining this 
franchise tax appears in P. L. 1884, p. 232, and the supplement of 1906, 
p. 31. With the introduction into our corporation laws of stock with- 
out stated par value, it was necessary for the Legislature to create a sec- 
ond schedule of rates in order properly to determine the tax on that type 
of stock, which schedule is found in the first proviso (hereinbefore 
quoted) of P. L. 1921, Ch. 337. 


We concede the Act of 1921 to be inartistically drawn. However, 


the intent of the Legislature was obvious, its object being that one schedule 
of rates should be applied to corporations issuing one type of stock and 


another to corporations issuing the second type of stock. In logical 
sequence, when the third class of corporation developed (such as the 
appellant), issuing stocks of both types, it was clearly the intent and pur- 
pose that each schedule of rates should be applied to the stock for which 
it was intended. There is no expressed or implied repealer in the Act 
affecting the franchise tax on par value stock when, like the appellant, 
a corporation issues both types of stock. Considered with the legisla- 
tive purposes in mind in first changing our corporate laws to permit the 
issuance of stock without stated par value and changing and creating the 
new schedule of rates for that type of stock, the object of the proviso 
becomes obvious, susceptible of reasonable and logical construction in its 
relation to the entire scheme of legislation, and warrants the application 
of the assessment as made upon the two classes of stock. 

The assessment as made is within the purview of the case of Roberts 
& Schaefer Co. v. Emmerson, 271 U. S. Reports, p. 50, where the differ- 
ence between the two privileges to issue the two classes of stock so as to 
constitute a proper basis for classification for purpose of taxation is 
thoroughly presented. 

The appeal is dismissed and the action of the State Tax Commis- 
sioner in making the assessment for the year 1931 is affirmed. 
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UNITED CIGARS CO. OF AMERICA v. STATE TAX COMMISSIONER 


(State Board of Tax Appeals, Feb. 2, 1932) 
Taxation—Appeal of Franchise Tax—Time Elapsed 


In the matter of the application for review of assessment of State 
franchise tax for the year 1931. 

Mr. Harry Rubenoff for Appellant. 

Hon. William A. Stevens, Attorney-General (by Mr. John J. Solan, 
Deputy Attorney-General) for Respondent. 


WEAVER, President: This appeal involves a dispute between the 
appellant and the State Tax Commissioner (P. L. 1931, Ch. 336, p. 823, 
and P. L. 1931, Ch. 102, p. 171) as to the franchise tax assessment against 
the appellant corporation for the year 1931. Appellant was incorporated 
in 1912 under the General Corporation Act of this State and is one of the 
so-called “miscellaneous” corporations subject to taxation under the Sup- 
plement of 1906, P. L. 1906, p. 31, to P. L. 1884, p. 232, as amended 
by P. L. 1921, p. 925. 

On May 2, 1931, appellant filed with the former State Board of Taxes 
and Assessment its report as required by law and showed that, as of Jan- 
wary I, 1931, there were issued and outstanding 200,000 shares of cap- 
ital stock with a stated par value of $100 per share, and 5,422,804 shares 
of common stock of “no par value.” Franchise taxes were levied against 
appellant upon each type of stock issued. The two assessments for the 
respective types of stock total $19,132.01. A petition for review was filed, 
agreeably to the provision of P. L. 1923, Ch. 44, p. 88, and P. L. 1931, 
Ch. 100, p. 166. 

This appeal must be denied, as it is founded upon a fallacious inter- 
pretation of the statute. 

There are no factual questions in dispute. The legal question in- 
volved is identical with the legal question in the case of The North Amer- 
ican Company v. State Tax Commissioner, respecting the assessment of 
franchise taxes for the year 1931. We have written and filed an opinion 
in that case, which is controlling in this case, and to which opinion we 
refer the appellant. This appeal being foursquare on legal principles with 
the North American Company case, supra, we find that the assessment 
of franchise taxes for the year 1931 by the Tax Commissioner was a 
proper one. We affirm the assessment. 
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LARSON BAKING CO. v. CITY OF JERSEY CITY 


(State Board of Tax Appeals, Feb. 2, 1932) 
Taxation—Personal Property in this State Owned by Non-Resident 


In the matter of an application for the cancellation of the tax assess- 


ment for the year 1931 upon tangible personal property of appellant, as- 
sessed in the City of Jersey City, County of Hudson, and State of New 
Jersey. 
Messrs. Svirsky & Svirsky (by Mr. Sidney Svirsky) for Appellant. 
Mr. James Tumulty for Respondent. 


WEAVER, President: As of October 1, 1930, respondent’s asses- 
sor listed for taxation certain tangible personal property of appellant, 
found in Jersey City. The assessor’s listing was in conformity with Sec- 
tions 202 and 301 of the General Tax Act (Revision of 1918). See P. 
L. 1918, p. 848, and p. 853, as amended by P. L. 1920, p. 561. The per- 
tinent sections of said Act read as follows: 


“Sec. 202. All property, real and personal, within the jurisdiction 
of this State, not expressly exempted by this Act or excluded from its 
operation, shall be subject to taxation annually under this Act at its true 
value, and shall be valued by the assessors of the respective taxing dis- 
tricts. 


“Sec. 301. The tax on all tangible personal property in this State 


9 


and on all taxable personal property of non-residents of this State shall 
be assessed in and for the taxing district where such property is found. . . .” 

Appellant appealed to the Hudson County Board of Taxation, ques- 
tioning the eligibility of the assessment. That Board denied the appeal 
and affirmed the assessment. 

The uncontradicted testimony of appellant shows that he is engaged 
in a general baking business in the Borough of Brooklyn, City and State 
of New York, and is to some extent engaged in operating a number of 
delivery routes in Jersey City. Appellant’s general offices, stables and 
bakery are in Brooklyn. Horse-drawn delivery wagons are loaded in 
Brooklyn and thereafter enter Jersey City for delivery purposes. 

Appellant maintains a stable at 599 Palisade avenue, Jersey City, 
where horses working on the routes are rested for several hours, and 
occasionally indisposed horses are kept for a short time until their re- 
moval to the Brooklyn stables. The exact question presented is: ‘Does 
the tangible personal property of the appellant acquire a situs for taxation 
in this State?” 

The assessor finding the horses, wagons and stable utensils of appel- 
Jant in his taxing district presumed that they were taxable as tangible 
personal property. (See Cooley on Taxation, 4th Edition, Vol. 3, sec. 
1011). The appellant has not rebutted the presumption or successfully 
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carried the burden of proof by showing that the personal property afore- 
said did not acquire a situs for taxation in this State. His proofs fail to 
show his place of residence. 

[f it were appellant’s intention to establish that the property as- 
sessed was in this State for temporary purposes and acquired no situs for 
taxation because appellant was domiciled in another State, and that con- 
sequently the property was taxable in that State, the failure to establish 
domicile was fatal. We cannot go outside of the record before us, nor 
can we conjecture. In any event, we question that the “stable utensils” 
were not permanently located in this State. 

This Board is familiar with Court decisions respecting ferry boats, 
auto buses, trucks, etc., operating between sister States and non-taxable 
in this State because they belong to one domiciled in another State. (See 
State, Railroad Co. v. Haight, 30 N. J. L. 428). Appellant’s proofs have 
not been placed within the purview of that case. The tangible personal 
property, being found by respondent’s assessor in the City of Jersey City 
on the taxing date and there being no proof of residence of the owner, 
we affirm the action of the assessor in listing the same for taxation, and 
further affirm the judgment of the Hudson County Board of Taxation. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Ideal Beach Water Co.—Application to transfer on its books 189 
shares of common capital stock to Delaware Valley Utilities Co. Approved 
Dec. 2, 1931. 


In re Laurel Springs Water Works Co.—Application to transfer on 
its books 3,400 shares of common stock to Delaware Valley Utilities Co. 
Approved Dec. 2, 1931. 


In re Jamesburg Water Co.—Application to transfer on its books 
300 shares of common capital stock to Delaware Valley Utilities Co. Ap- 
proved Dec. 2, 1931. 


In re Junction Water Co.—Application to transfer on its books 
436 1-3 shares of common capital stock to Delaware Valley Utilities Co. 
Approved Dec. 2, 1931 


In re Riverton and Palmyra Water Co.—Application to transfer on 
its books 1,750 shares of common capital stock to Delaware Valley Util- 
ities Co. Approved Dec. 2, 1931. 


In re Tuckerton Water Co.—Application to transfer on its books 440 
shares of common capital stock to Delaware Valley Utilities Co. Ap- 
proved Dec. 2, 1931. 
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In re Washington Water Co.—Application to transfer on its books 
1,179 shares of common capital stock to Delaware Valley Utilities Co, 
Approved Dec. 2, i931. 


In re Barnegat Water Co.—Application to transfer on its books 215 
shares of common capital stock to Delaware Utilities Co. Approved Dec. 


2, 1931. 


In re Ralph Van Trine.—Application for approvel of sale of 17,995 
shares of common stock to N. J Telephone Co. Approved Dec. 11, 1931. 


In re American Radio News Corporation.—Application to approve 
use of certain kilocycles and others additional, and construction of ad- 
ditional transmitter of 5,000 watts. Granted ; construction to be completed 
by July 1, 1932. Decision Dec. 18, 1931. 


In re Del., Lack. & Western R. R. Co.—In the matter of the orders 
of June 17 and October 5th last, relating to the R. R. crossing at Spring- 
field Ave., in New Providence borough, the Board extended the time 
for completion of the work to March 1, 1932. Decision Dec. 23, 1931. 


In re Atlantic City R. R. Co.—Petition to modify the order of May 
26th last directing elimination of grade crossing in Atlantic City. The 
Board would not modify the order at once, but said that “if the applicant 
will commence work within thirty days of the date of this Memorandum, 
the Board will entertain an application at any time thereafter for such ex- 
tension of time as the circumstances of the applicant may require.” De- 
cision Dec. 23, 1931. 


In re Lehigh Valley R. R. Co., et al—Application by the above-named 
Company and the Central R. R. of New Jersey for approval of the sale, 
quitclaim and exchange of tracts of land in Newark. Approved Jan. 4, 


1932. 


In re Jersey iCty & Bergen R. R. Co.—Application to approve of 
sale of land in Bayonne to Charles Cure, for $3,850. Approved Jan. 4, 
1932. Another for sale of parcel in Bayonne to the Polish American 
Home, Inc., for $6,000. Approved, same date. Another, for sale of 
parcel in Bayonne to Isaac Stickler, for $5,000. Approved, same date. 


In re Commonwealth Water Co., et al—Application for agreement 
of merger of this Company with the Short Hills Water Co., Millburn 
Township Water Co. and Springfield Township Water Co., the name to 
be continued as the Consolidated Water Co., the certificates of common 
stock to be exchanged representing net $801,300 as to the Commonwealth 
Water Co. Approved Jan. 4, 1932. 
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In re Central R. R. Co. of New Jersey.—Petition to discontinue full 
time agency and maintain a six months’ agency at East Long Branch. Ap- 
proved. Decision Dec. 23, 1931, Mr. William A. Barkalow, for Petition- 
er. Another, to discontinue an agency from Nov. 1 to Mar. 31 each year 
at Norma station in Pittsgrove township, between Vineland and Bridge- 
ton. Approved. Decision Jan. 6, 1932. Mr. William A. Barkalow for 
Petitioner. Mr. Joseph D. Spiegel and Bessie Rothman for Objectors. 
Another, to change from full time to part time, agency at Flagtown, in 
Somerset county. Approved, the agency to be discontinued from Nov. I 
to Mar. 31 each year. Decision Jan. 6, 1932. Mr. William A. Barkalow 
for Petitioner. Another, to discontinue agency from Nov. I to Mar. 31 
each year at Rosenhayn station, Deerfield township, Cumberland county. 
Approved Jan. 6, 1932. Mr. William A. Barkalow for Petitioner. 
Another, for permission to discontinue from Nov. 16 to April 14 each 
year, agent at Fairton station, Fairfield township, Cumberland county. 
Approved, effective Feb. 1, 1932. Decision Jan. 6, 1932. Mr. William 
A. Barkalow for Petitioner. Another to place one agent in charge of 
stations at Neshanic and Three Bridges, Somerset county, in place of an 
agent at each station. Approved, effective February 1, 1932. Mr. Wil- 
liam A. Barkalow for Petitioner. 


In re Pennsylvania R. R. Co.—Petition to discontinue maintaining 
the non-agency passenger, baggage and freight station at Hoffman, Mon- 
roe township, Middlesex county. Approved Jan. 6, 1932. Mr. W. Holt 
Apgar for Petitioner. Another, to discontinue maintaining a non-agency 
passenger, baggage and freight station at Fairfield, Howell township, 
Monmouth county. Approved Jan. 6, 1932. A similar one as to station 
at Tracy, Middlesex county. Approved, same date. 


In re Lehigh Valley R. R.—Petition to discontinue maintaining an 
agent at Potter station, Raritan township, Middlesex county. The Board 
approved, the station to be placed under the jurisdiction of the agent at 
Oak Tree, effective on the completion and operation of the flashing light 
signals at Plainfield Road, and the installation and completion of remote 
control for main line switches. Decision Jan. 6, 1932. Mr. Jervis Lang- 
don, Jr.,for Petitioner. 


In re Erie R. R. Co—Proceeding initiated by the Board to the same 
effect as in the preceding cause, concerning railroad crossing at Van 
Houten avenue in the City of Clifton, Passaic county, and ordered a hear- 
ing on Feb. 17, 1932. Order made Jan. 13, 1932. A similar order and 
proceeding made as to railroad crossing Wagaraw Road in Borough of 
Hawthorne, Passiac county. Hearing ordered for Feb. 17, 1932. Order 
made Jan. 13, 1932. 
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MISCELLANY 





AMENDED COURT OF ERRORS’ 
RULES 


The following Amendments in 
Rules of the Court of Errors and 
Appeals of New Jersey .were 
promulgated February 8, 1932: 

2b. Three stated Terms of this 
Court shall be held in the City of 
Trenton at such place as shall be 
provided for the use of this Court, 
as follows, on the first Tuesday of 
February and the third Tuesdays 
of May and October, in each year. 

6. The Court shall sit for such 
number of days, and such times 
during each Term, and for such 
period of each day, as it shall, from 
time to time, determine and an- 
nounce. 

7. The list of causes shall not be 
called on the opening day of the 
Term. In lieu thereof the Court 
will consider that all causes proper- 
ly noticed and listed will be sub- 
mitted on briefs, unless counsel for 
either of the parties, or both, notify 
the Clerk at least five days before 
the opening of the Term that they, 
or either of them, desire to argue 
the case orally before the Court; 
provided, however, appeals or writs 
of error in all manslaughter or mur- 
der cases shall be argued orally (un- 
less the Court orders otherwise), 
and the Prosecutor of the Pleas 
shall notify the Clerk four days be- 
fore the opening of the Term that 
such cause will be argued orally. 
If a cause is to be argued orally, 
the Clerk of the Court shall, in writ- 
ing, notify counsel of each of the 
parties that the cause is to be orally 
argued, and the position of the case 
on the list of causes to be argued 
orally. The causes to be argued 
shall be brought on in the order in 
which they stand on the list, unless 


otherwise ordered by the Court, and 
so much of such list, or the total 
thereof, shall be argued as the Court 
may determine. 

8. No motion to dismiss an ap- 
peal or writ of error shall be en- 
tertained except upon notice to the 
solicitor, attorney or counsel of the 
appellant or plaintiff-in-error, and 
in accordance with, and subject to, 
the practice and procedure laid 
down by Rule g. 

g. No motion will be entertained 
except such as is strictly applica- 
ble to the list of causes and the po- 
sition and disposition thereon of 
the causes listed, or motions for dis- 
missal of writs of error in criminal 
causes, unless notice has been given 
to solicitors, attorneys or counsel of 
the opposing party, or to the oppos- 
ing party, if there be no solicitor, 
attorney or counsel of record. 

Ten days’ notice of all motions 
shall be given and they shall be no- 
ticed, brought on and submitted on 
the first day of each Term of the 
Court, unless the grounds and the 
cause, therefor shall have arisen 
taken place, or occurred on a date 
or at a period of time after the 
opening of the Term, or so close to 
the opening day of the Term as to 
make compliance with this rule im- 
possible, in which event such mo 
tion shall be brought on for the 
earliest day in Term that compli- 
ance with this Rule will permit. 

The moving party shall prepare 
copies of all records and papers i1- 
tended to be used upon such me- 
tion, together with a concise brief 
of his argument, all of which shall 
be served upon his adversary, of 
the adverse party if there be no s0- 
licitor, attorney or counsel of record, 
at the timeof giving the notice of mo- 
tion, and the adverse party or his 
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counsel shall within five days there- 
after serve upon the moving party, 
and file a copy of all records and 
papers that are intended to be re- 
lied upon in opposition to such mo- 
tion, together with a concise brief 
of argument in opposition. Such 
papers, together with any affidavits 
to be used and taken under Rule 10, 
shall be prepared and printed or 
typewritten as hereinafter pro- 
vided. 

The notice of such motion, copies 
of records, papers, affidavits and 
briefs shall be filed with the Clerk 
of the Court at least two days be- 
fore the opening of the Term of 
Court, or the day in Term when 
such motion is noticed to be brought 
on, as the case may be under this 
Rule, and the Clerk shall prepare 
from the notices so filed a list of 
motions for the convenience of the 
Court and counsel, which list shall 
be generally in the form as the list 
of causes for argument, but shall be 
separate therefrom. The Clerk shall 
likewise from time to time prepare 
lists of motions noticed under this 
Rule to be made within Term. 

No oral argument, except upon 
motions to dismiss writs of error in 
criminal causes, will be permitted 
upon any motion, except by express 
leave of Court, and then only upon 
request contained in the briefs sub- 
mitted and reasons assigned there- 
for therein, satisfactory to the 
Court. 

The conclusions reached by the 
Court upon such motions will be 
made to the Clerk of the Court, of 
whose minute thereof parties in in- 
terest will take notice and be bound 
thereby. 

If the opposing party shall not, 
within the time herein provided, 
serve upon the moving party, and 
file, the papers hereinbefore provid- 
ed for, it shall be considered that 


such motion is uncontested and it 
shall so be listed by the Clerk. 

The statement of the motion shall 
contain a copy of the notice, the 
title of the cause, the Court from 
which it has been appealed, and, if 
that be the Supreme Court, the 
names of the Justice or Justices who 
sat in that Court, together with all 
records and papers hereinbefore 
provided for. 

If the purpose of the motion is 
to stay a decree or judgment or to 
vacate a stay or injunctive order, a 
copy of such decree, judgment, 
staying or injunctive order shall be 
made a part of such statement of 
the moving party. 

If the purpose of the motion be 
to secure an allowance for counsel 
fees, the statement shall include 
proofs establishing a cause in which 
such allowance can be made and all 
facts necessary for the Court to 
have before it in determining the 
right to make such allowance as 
well as the quantum thereof, includ- 
ing allowances made in any inferior 
Courts in which the matter may 
have been heard originally or upon 
appeal. 

If the application be for alimony 
pendente lite, costs of printing the 
state of case and the like, the state- 
ment shall contain proof of the 
amount of alimony, if any, allowed 
in the Court below, the financial 
ability of the party to pay, and the 
probable cost of printing and all 
other facts necessary to be had by 
this Court in passing upon the mat- 
ter. 

When the papers presented to the 
Court upon any motion shall, in the 
judgment of the Court, not suf- 
ficiently present the matters and 
facts to permit the Court to reach 
a conclusion, the motion may be dis- 
missed, or a further certification or 
further proofs may be required by 
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the Court within ‘such time and 
upon such conditions as the Court 
may determine. 

The papers or record of any mo- 
tion shail be printed wherever the 
length of the cause shall exceed 
thirty folios, and, when it does not 
exceed thirty folios, it may be type- 
written, but all copies, if tynewrit- 
ten, shall be original. Seventeen 
copies shall be filed with the Clerk. 
The printing or typewriting and 
furnishing of the necessary copies 
or transcripts shall be made by and 
at the expense of the respective par- 
ties, and taxable as a part of the 
costs of the prevailing party if costs 
are awarded. 

When oral argument is permitted 
by the Court it shall be for such 
day as the Court shall fix and de- 
termine, and of which the Clerk of 
the Court shall give such notice as 
directed by the Court. 

Oral arguments upon such mo- 
tions shall be limited to fifteen 
minutes to each side. 

10. Affidavits to be used upon 
motions shall be taken without pri- 
or notice of the taking and in the 
following manner: 

By the moving party.—If taken 
before notice of motion given, cop- 
ies thereof shall be served with the 
notice of motion, and the origin- 
als filed. If taken after notice giv- 
en, copies shall be served upon the 
adverse party six days before the 
date noticed for bringing on the 
motion, and the originals thereof 
shall at the same time be filed with 
the Clerk. 

By the answering party.—If tak- 
en before reply is required to be 
filed by Rule 9, copies thereof shall 
be served on the moving party at 
the time when such reply is re- 
quired to be filed and the originals 
shall be filed with such reply. If 
taken after the time for filing reply, 
copies thereof shall be served upon 


the moving party and filed four 
days before the date noticed for the 
bringing on of the motion. 

Reply affidavits Affidavits, on 
both sides, which are strictly in re- 
ply to affidavits hereinbefore pro- 
vided for and which raise no new 
matters or facts, may be taken, 
served upon the adverse party and 
filed at least two days before the 
date noticed for bringing on the mo- 
tion. 

33. In the argument of all causes 
there shall be allowed to each side, 
when but one counsel is to be heard 
on either side, the period of one- 
half hour; when two or more coun- 
sel are to be heard on each side, the 
period of one hour, unless express 
permission shall be given for a 
longer specified time before the ar- 
gument of the cause is commenced, 
and the arguments shall then be lim- 
ited to the time thus allowed. The 
Presiding Officer shall in all cases 
enforce a strict observance of this 
rule. On arguments arising inci- 
dentally before the Court, or not be- 
fore provided for, one counsel shall 
be heard in opening the matter in 
question, then two counsel for the 
opposite party may answer, and one 
counsel only for the opening party 
shall be allowed to reply. 

33a. Four days before the open- 
ing of each term, counsel on both 
sides of a case may agree, in writ- 
ing, and file such stipulation with 
the Clerk, to argue the cause with- 
in one-half hour, which time shall 
be divided equally (fifteen minutes 
to each side), unless apportioned 
otherwise by consent of counsel be- 
fore the commencement of the ar- 
gument; but such time shall in no 
case be extended. The causes s0 
agreed to be presented within one- 
half an hour shall be called per- 
emptorily for argument before oth- 
er causes on the list, except that 
they shall be subject to causes ad- 
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vanced in accordance with the ex- 
isting rule of this Court. 





BOOK AND PAMPHLET NOTICES 


MANUAL OF THE LEGISLATURE OF 
NEw JERSEY, 1932. Josephine A. 
Fitzgerald, Publisher. John P. 
Dullard, Compiler. Trenton, 
1932. Pp. 746. 

As we have frequently stated and 
now repeat, the most important 
New Jersey book of any one year 
for a long period past is the one 
with the above title. How many 
years it was in the hands of the late 
Thomas F. Fitzgerald we cannot 
recall, but we have before us a copy 
of the 1880 work—52 years ago— 
of 204 pages. Valuable then, but 
immensely more so now. It is grat- 
ifying that his widow can still con- 
tinue its publication, and equally so 
that Mr. John P. Dullard is the 
efficient compiler. Each year Mr. 
Dullard adds something new, and 
now few things about the State 
Government, past or present, or 
concerning municipal governments, 
elections, etc., and many things 
about the Federal Government are 
here to be found. It would seem, 
what of course is impossible, that it 
ought to be in the hands of every 
citizen of the State. 


Direcrory oF County AND Mv- 
NICIPAL OFFICIALS, Year 1932. 
By Dr. Carlos E. Godfrey, Di- 
rector of Public Record Office. 


Trenton, 1932. Pp. 48. 


No better supplement to the 
“Manual” named in the foregoing 
notice could be supplied than this 
pamphlet, giving the names and ad- 
dresses of Sheriffs, Prosecutors, 
County Judges, District Court 
Judges (and lower Judges), Di- 
rectors and Clerks of Boards of 
Freeholders, Clerks, Surrogates, 
Registers of Deeds, Mayors, Clerks 


and Chief Financial Officers of Mu- 
nicipalities all as elected last Fall 
or otherwise in office. Dr. Godfrey 
confers a benefit upon the State in 
this annual pamphlet which should 
always be continued in the future. 





OBITUARIES 


Mr. CLARENCE MABIE 


Mr. Clarence Mabie, a prominent 
lawyer of Hackensack, N. J., died 
suddenly in New York City on 
January 27th last. He was alone 
and making a purchase, when he 
died of a heart attack. He was 
born at New Durham, N. J., June 
1, 1871. He studied law, first in 
the office of Samuel R. Demarest, 
at Hackensack, and then in that 
of the late Hon. William M. John- 
son, and was admitted to the New 
Jersey Bar as attorney at the No- 
vember Term, 1895, and as coun- 
selor three years later. After ad- 
mission he practised at Hackensack 
with Alexander H. G. Maidment as 
a partner. While Senator Edmund 
W. Wakelee was Senator from Ber- 
gen county (I9QOI-I910), he was 
in 1904 the Senator’s Private Sec- 
retary, but in 1905 and 1906 he was 
a member of the House of Assem- 
bly. For some years he was Coun- 
sel for the Bergen County Board of 
Freeholders, and only a few months 
bsfore his death he was appointed 
Assistant Prosecutor under Prose- 
cutor George F. Losche, although 
he soon resigned that position. He 
had been married, but his wife 
died six years ago, while on a voy- 
age to Kingston, Jamaica. He is 
survived by three brothers. 


Mr. CHarctes H. ENGLISH 

Mr. Charles H. English, Prose- 
cutor of the Pleas for Mercer coun- 
ty since 1928, died February 3rd 
last, of a heart attack, some days 
after an operation at St. Francis’ 
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Hospital, Trenton. He was 54 years 
of age. His parents who survive 
him, are Mr. and Mrs. Harrison 
F. English, of Trenton. 

Mr. English was born April 21, 
1877, and was a graduate of Tren- 
ton High School and of New York 
University Law School. He vas ad- 
mitted to the New Jersey Bar as at- 
torney at the November Term, 1901, 
and as counsellor at the November 
Term, 1922. For a time he prac- 
ticed in the office of Hon. James 
Buchanan at Trenton, but, later, es- 
tablished his own office. He served 
three terms on the Trenton Board 
of Education; was later City At- 
torney. He once ran as a Demo- 
cratic candidate for the State As- 
sembly, but was defeated by a small 
margin. Later he was made Chair- 
man of the Democratic County 
Committee. In 1913 he was ap- 
pointed Assistant Prosecutor of the 
Pleas under Prosecutor Martin P. 
Devlin and served five years. In 
1922 he was appointed District 
Court Judge of Trenton, and served 
until 1928, when he became As- 
sistant Prosecutor under Prosecu- 
tor Geraghty, and was so serving 
at his death. He is said to have 
had great success in prosecuting 
murder and liquor cases. He was 
a member of the Elks and other 
clubs. His wife was Miss Martha 
M. Arbogast, who had been a mem- 
ber of the Morton Opera Com- 


pany. 


Mr. JosepH Fitz RANDOLPH, Jr. 
Mr. Joseph Fitz Randolph, Jr., a 


distinguished lawyer and author 


of valuable law publications in this 
State, died at his home in Morris- 
town, on February 16, 1932, at the 
age of eighty-eight. At his death 
he was probably the oldest living 
lawyer in the State. He was born 
at New Brunswick, N. J., Decem- 
ber 4, 1843, being the son of Hon. 
Joseph F. and Sarah A. Randolph. 
His father had been a Judge of the 
New Jersey Supreme Court and a 
member of Congress. He was grad- 
uated from Yale College in 1862, 
and continued studies in Berlin, 
Heidelberg and Gottingen, Ger- 
many; then read law with his fath- 
er and also Hon. Peter D. Vroom, 
at Trenton, and was admitted to the 
New Jersey Bar as attorney at the 
November Term, 1867, and as 
counsellor three years later. He 
resided at Morristown, but practiced 
in Jersey City where he was long 
head of the law firms of Randolph 
& Talcott, and of Randolph, Con- 
dit & Black. He was author and 
co-author or editor of many books. 
Among them, as editor, was his 
“Jarman on Wills” in 1880 and 
“Williams on Executors” in 1894, 
and as author, “Randolph on Com- 
mercial Paper,” “Succession Law 
in New Jersey,” “New Jersey 
Transfer Tax Laws,” “The Law of 
Faith,” “United States Inheritance 
and Transfer Taxes” and “Succes- 
sion statutes in New Jersey, New 
York and Pennsylvania. 

In 1872 Mr. Randolph married 
Miss Harriet W. Talcott, of Jersey 
City, who died in 1891. He left no 
children. 





